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2021-22 24,058 36,936 12,878
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Denial of ITC to buyer for fault of supplier:
Section 16[2][c] of the GST Acts

is unconstitutional

Adv.Aji V. Dev
High Court of Kerala

Across the country taxable persons under the
CGST/SGST Acts,2017 (GST Acts for short) are
facing scathing nature of section 16[2] [c] of the
said Acts by way assessments completed U/s.
73 of the said Acts. Assessment orders are being
passed by the proper officers empowered under
the GST Acts based on the portal scrutiny in
cases where suppliers have failed to file returns
or failed to remit tax on certain supplies and so
much so ITC already availed by the respective
buyers on the said supplies is reversed.
Assessments levying tax (reversal of alleged
ineligible ITC), interest thereon and penalty are
being completed relying on the mismatch
between the GSTR 2A and GSTR 3B.
Assessments for the year 2017-18 are in a
completion mode whereas for the subsequent
years are in the pipe line. Correspondingly High
Courts, all over the country are being flood with
writ petitions challenging the constitutional
validity of section 16[2][c] of the GST Acts.

Present stage of litigation

Way back in May,2019, the Hon’ble High

21

Court of Delhi has admitted a writ petition
challenging constitutional validity of section
16[2][c] of the GST Acts in Bharti Telemedia Vs.
Union of India (W.P[C] No.6293 of 2019) which
is still pending for disposal. Thereafter
numerous writ petitions were filed before
various High Courts. By 20.09.2021 itself, 36 writ
petitions were reported to be pending across
nine High Courts in the country. While so, the
Union of India had filed transfer petitions under
Article 139A read with Article 142 of the
Constitution of India seeking transfer of two Writ
Petitions to the Supreme Court, i.e., (i) Writ
Petition No. 9443 /2020 titled 'M/s. Cummins
Technologies vs Union of India' pending before
the High Court of Madhya Pradesh at Indore
and (ii) Writ Petition No.7767 /2020 titled 'M/
s.SPL Infrastructure Private Limited v. Assistant
Commissioner of State Tax, Narasannapeta and
Ors' pending before the High Court of Andhra
Pradesh at Amaravati. Through these transfer
petitions the Union of India had requested the
Supreme Court for transfer of the aforementioned
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writ petitions along with other writs of identical
nature pending in other high courts to the apex
court from the respective high courts and to
dispose the same by the supreme court itself to
avoid possible divergent decisions by various
High Courts.

However, the Hon’ble apex court was not
inclined to entertain these transfer petitions, for
the reason that various High Courts are already
seized of the matters. So much so, the apex court
as its order No. Transfer Petitions(Civil)
Nos.1481 &1482/ 2021/20.09.2021 has
requested the High Court of Madhya Pradesh,
Indore Bench to dispose of the Writ Petition
No0.9443 /2020, pending adjudication before it,
as early as possible and preferably within a
period of two months’ time. Other High Courts
were also directed to follow suit.

However, unfortunately the writ petition
pending before High Court of Madhya Pradesh
at Indore bench become infructuous and
therefore closed by the Hon’ble Court by its
Order dated: 12.01.2022. So much so, we have
to wait for the outcome of the writ petitions
pending before various courts all over the
country including a batch of cases before the
High Court of Delhi with the lead case as Bharti
Telemedia Vs. Union of India (W.P[C] No0.6293
of 2019). The hearing in this batch of cases is
seen in an advanced stage.

Why section 16[2] [c]
is unconstitutional?

A. Obviously, GSTR-3B is a self-declared
return filed on a monthly basis under Section 39
of the GST Acts. GSTR-3B contains details of
inward and outward supplies of goods or
services or both, input tax credit availed, tax
payable, tax paid etc. GSTR-2A is an auto-
populated, dynamic, read-only document
containing details of inward supplies, based on
details of outward supplies filed by the supplier.
Conditions for Availing Credit

B. Usually all taxable persons registered
under the GST Acts are availing ITC in GSTR-
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3B as per the GST law and based on valid tax
invoices received from their suppliers and
payments including the tax were made without
fail. They are in possession of all the tax invoices
and have filed all their returns. While so, the
proper officers who are reversing the ITC for
violation of the provision contains in section
16[2] [c] of the GST Acts are blindly relying on
data obtained from GSTR -2A & GSTR-3B
without conducting any independent and
proper verification of the facts of the cases
independently. In fact, GSTR-2A based on GSTR-
1 of the supplier is not a document proving
payment of tax. GSTR-3B is the tax return. As
such reliance on a document (GSTR-2A), which
is not conclusive proof of non-payment of tax
for imposing undue burden on the taxable
persons is absolutely illegal and unfair. Instead
the GST officers should have verified if the
suppliers have paid the taxes through GSTR-
3B.
Violative of Article 14

C. By extending application of Section
16(2)(c) to deny credit to innocent purchasers,
the GST Officers are treating both the guilty
purchasers who collude with sellers to claim
false credit and innocent purchasers equally.
Therefore, Section 16(2)(c) which is giving
unfettered powers to the Officers to treat innocent



and guilty purchasers alike are violative of
Article 14 of the Constitution. Furthermore, by
doing so the proper officers are shifting the
incidence of tax from the supplier to the
recipient, which is highly arbitrary an
dimpermissible. Apparently it is an arbitrary
exercise of power to deny credit to the purchasing
dealer for the default of selling dealer over whom
the purchasing dealer has no control.

D. In E.P. Royappa v State of Tamil Nadu,
(1974) 4 SCC 3, it was held that “equality is
antithetic to arbitrariness. In fact, equality and
arbitrariness are sworn enemies; one belongs to
the rule of law in a republic while the other, to
the whim and caprice of an absolute monarch.
Where an act is arbitrary it is implicit in it that it
is unequal both according to political logic and
constitutional law and is therefore violative of
Article 14”.

Doctrine of Impossibility

E. It is pertinent to note that GSTR-2A is an
auto-generated dynamic document based on
GSTR-1 filed by the suppliers. GSTR-2A is a
read-only document and a tax payer under the
GST Acts cannot edit or modify the data in it.
Therefore, any missing invoice details on GSTR-
2A is due to supplier’s failure to furnish the
correct details against which the purchaser is
not in a position to compel his suppliers to file
their returns or other statutory forms.

F. Therefore, in fact, through the provisions
of section 16(2)(c) the State is compelling the
recipient tax payers to do something which is
impossible. This is clear in violation of the legal
maxims ‘Lex non cogit ad impossibilia” (Law
does not contemplate something which cannot
be done) or ‘Impotentia excusat legem’” (Inability
excuses the law). There are a convoy of judicial
rulings upholding the fundamental principle of
the maxim ‘Lex non cogit ad impossibilia”. The
Supreme Court in the case of State of MP Vs.
Narmada Bachao Andolan [(2011) 7 SCC 639],
applied this maxim and held that thus, where
the law creates a duty or a charge and the party

is disabled to perform it without any fault on
his part and has no control over it, the law will
in general excuse him. In Arise India Ltd. Vs.
Commissioner of Trade and Taxes [TS-314-HC-
2017(Del)-VAT], the Delhi High Court has held
that there was need to restrict the denial of ITC
only to the selling dealers who had failed to
deposit the tax collected by them and not punish
bona fide purchasing dealers. The latter cannot
be expected to do the impossible. It is trite that a
law that is not capable of honest compliance
will fail in achieving its objective. If it seeks to
visit disobedience with disproportionate
consequences to a bona fide purchasing dealer,
it will become vulnerable to invalidation on the
touchstone of Article 14 of the Constitution. The
applicability of the aforesaid maxim has been
approved by this Court in Raj Kumar Dey v.
Tarapada Dey (1987) 4 SCC 398 : (AIR 1987 SC
2195) and Gursharan Singh v. NDMC, (1996) 2
SCC 459 : (1996 AIR SCW 749 : AIR 1996 SC
1175)."
Facility for Matching
Credit Not Implemented

G. The matching of input tax credit is
envisaged under section 42 of the Acts. The
manner in which the matching as envisaged
under Section 42 is prescribed through Rule 69.
As per Rule 69, the matching is to be done after
the due date for furnishing the return in FORM
GSTR-3. On a perusal of Rule 69, it is evident
that the matching process depends on filing of
GSTR-1, GSTR-2 and GSTR-3. The first proviso
to Rule 69 is as follows: -

“Provided that where the time limit for
furnishing FORM GSTR-1 specified under
section 37 and FORM GSTR-2 specified under
section 38 has been extended, the date of
matching relating to claim of input tax credit
shall also be extended accordingly:” (emphasis
supplied)

H. The matching process as envisaged under
Section 42 will become active only on filing of
GSTR-1, GSTR-2 and GSTR-3. Till date, GSTR-2
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and GSTR-3 are not made live. Therefore, the
matching process is not operational. It is also
pertinent to note that by Finance Bill,2022
Sections 42,43 and 43A are proposed to be
omitted from the statute so as to do away with
credit matching. Therefore, it is evidently clear
that in the absence of matching envisaged under
Section 42 being made active, it is illegal and
arbitrary for the department to disallow the credit
claimed by the tax persons and to assess the
same with interest thereon.

Availing Credit Subject to GSTR-1/
GSTR-2A Subsequently Inserted (Non-
Retroactivity)

I. The condition that invoice or debit note
details have to be furnished by the supplier in
his GSTR-1 and the same is communicated to
the recipient was introduced vide amendment
to Section 16(2) by inserting clause (aa) to Section
16(2). The provision was only given effect to on
01.01.2022, with no retrospective application.
Section 16(2)(aa) is as follows:

“Section16 (1) ...ccuvvvninnnnnnnnnnn.

(@) e

(aa) the details of the invoice or debit note
referred to in clauses (a) has been furnished by
the supplier in the statement of outward
supplies and such details have been
communicated to the recipient of such invoice
or debit note in the manner specified under
section 37;”

J. Restrictions on availing input tax credit
based on data in GSTR-1 filed by suppliers is
introduced in the GST Acts through Rule 36(4),
which is a classic example of rules being brought
in first and subsequently section being inserted
to give legal sanctity to the rule. Rule 36(4) was
introduced through Central Goods and Services
Tax (Sixth Amendment) Rules, 2019 w.e.f.
09.10.2019. The rule restricts the proportion of
credit that can be availed when GSTR-1 has not
been filed by the suppliers. Rule 36(4) as it was
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introduced is extracted below for easy reference:

(4) Input tax credit to be availed by a
registered person in respect of invoices or debit
notes, the details of which have not been
uploaded Input tax credit to be availed by a
registered person in respect of invoices or debit
notes, the details of which have not been
uploaded by the suppliers under sub-section (1)
of section 37, shall not exceed 20 per cent of the
eligible credit available in respect of invoices or
debit notes the details of which have been
uploaded by the suppliers under sub-section (1)
of section 37”

K. Rule 36(4) had thereafter been amended
and eligible credit is restricted to 10% and
thereafter 5%. However, it is to be noted that this
rule was introduced w.e.f. 09.10.2019 and the
section itself brought into force w.e.f. 01.01.2022.
In fact, the restriction/condition that, ITC is
available only if the supplier has reported the
details in his GSTR-1 which is auto-populated
in the GSTR-2A of the recipient did not exist
during FY 2017-18.

L. Here, itis relevant to rely on CBIC Circular
No: 59/33/2018-GST Dated 04.09.2018 in
which it is stated as follows:

“2.3. In view of the difficulties being faced by
the claimants of refund, it has been decided that
the refund claim shall be accompanied by a
print-out of FORM GSTR-2A of the claimant for
the relevant period for which the refund is
claimed. The proper officer shall rely upon
FORM GSTR-2A as an evidence of the accounts
of the supply by the corresponding supplier in
relation to which the input tax credit has been
availed by the claimant. It may be noted that
there may be situations in which FORM GSTR-
2A may not contain the details of all the invoices
relating to the input tax credit availed, possibly
because the supplier's FORM GSTR-1 was
delayed or not filed. In such situations, the



proper officer may call for the hard copies of
such invoices if he deems it necessary for the
examination of the claim for refund. It is
emphasized that the proper officer shall not
insist on the submission of an invoice (either
original or duplicate) the details of which are
present in FORM GSTR-2A of the relevant period
submitted by the claimant.” (emphasis
supplied)

M. That apart, CBIC Circular No: 125/44/
2019 GST dated 18.11.2019 also assumes
significance in the present matter, the relevant
part of which is extracted below for easy
reference: -

“Guidelines for refunds of unutilized Input
Tax Credit 36. Applicants of refunds of
unutilized ITC, i.e. refunds pertaining to items
listed at (a), (c) and (e) in para 3 above, shall
have to upload a copy of FORM GSTR-2A for
the relevant period (or any prior or subsequent
period(s) in which the relevant invoices have
been auto-populated) for which the refund is
claimed. The proper officer shall rely upon
FORM GSTR-2A as an evidence of the accountal
of the supply by the corresponding supplier(s)
inrelation to which the input tax credit has been
availed by the applicant. Such applicants shall
also upload the details of all the invoices on the
basis of which input tax credit has been availed
during the relevant period for which the refund
is being claimed, in the format enclosed as
Annexure-B along with the application for
refund claim. Such availment of ITC will be
subject to restriction imposed under sub-rule (4)
in rule 36 of the CGST rules inserted vide
Notification No. 49/2019-CT dated 09.10.2019.
The applicant shall also declare the eligibility
or otherwise of the input tax credit availed
against the invoices related to the claim period
in the said format for enabling the proper officer
to determine the same. Self-certified copies of
invoices in relation to which the refund of ITCis
being claimed and which are declared as eligible
for ITC in Annexure - B, but which are not

populated in FORM GSTR-2A, shall be
uploaded by the applicant along with the
application in FORM GST RFD 01. It is
emphasized that the proper officer shall not
insist on the submission of an invoice (either
original or duplicate) the details of which are
available in FORM GSTR-2A of the relevant
period uploaded by the applicant.”

N. Another circular relevant herein is CBIC
Circular No: 135/05/2020 - GST dated
31.03.2020. The relevant para of the circular is
extracted below:

“Guidelines for refunds of Input Tax Credit
under Section 54(3)

5.1.In terms of para 36 of circular No. 125/
44/2019-GST dated 18.11.2019, the refund of
ITC availed in respect of invoices not reflected
in FORM GSTR-2A was also admissible and
copies of such invoices were required to be
uploaded. However, in wake of insertion of sub-
rule (4) to rule 36 of the CGST Rules, 2017 vide
notification No.49/2019-GST dated 09.10.2019,
various references have been received from the
field formations regarding admissibility of
refund of the ITC availed on the invoices which
are not reflecting in the FORM GSTR-2A of the
applicant.

5.2 The matter has been examined and it has
been decided that the refund of accumulated ITC
shall be restricted to the ITC as per those invoices,
the details of which are uploaded by the supplier
in FORM GSTR-1 and are reflected in the FORM
GSTR-2A of the applicant. Accordingly, para 36
of the circular No. 125/44/2019-GST, dated
18.11.2019 stands modified to that extent.”

O. On the basis of the aforementioned
circulars, itis clear that for the periods between
2017 to 2019, if the supplier has not furnished
the details in his GSTR-1, the proper officers had
the option of calling for hard copies of the
invoices for verification or the recipients had the
option of submitting self-certified copies of
invoices not submitted by the suppliers in FORM
RFD-01.
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P. It is also evident from Circular No: 135/
05/2020 - GST dated 31.03.2020 that the
government itself intents to restrict credit based
on GSTR-2A only from the date of insertion of
Rule 36(4), i.e. 09.10.2019. In the absence of any
retrospective application, mismatch between
GSTR-3B and GSTR-2A can be a valid ground
for restricting ITC only after 09.10.2019 even as
per the intention of the government.

Action to be Initiated
Against Supplier First

Q. The Hon’ble High Court of Madras in M/
s. D.Y. Beathel Enterprises v The State Tax
Officer, W.P. (MD) No 2127 of 2021 dated
24.02.2021 has held that the department should
proceed against the selling dealer first in cases
where the supplier has collected tax from the
purchasing dealer. In fact, State is empowered
to collect or recover taxes. The state cannot shred
away from its duty to collect tax nor can it pass
on its duty to the taxpayers. By passing the buck
of enforcing tax payment to purchasers, the state
is shredding away from its duties.

R.Inthisregard, the press release by the CBIC
dated 04.05.2018 is also relevant. Through the
press release the CBIC has made it clear that
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there shall not be an automatic reversal of input
tax credit from the buyer on non-payment of tax
by the seller. It was clarified even though
recovery from the buyer is an option available
in certain exceptional cases, the department shall
recover from the seller in normal circumstances.
The relevant paragraph of the press release is
produced below for easy reference:

“(iv) No automatic reversal of credit: There
shall not be any automatic reversal of input tax
credit from buyer on non-payment of tax by the
seller. In case of default in payment of tax by the
seller, recovery shall be made from the seller
however reversal of credit from buyer shall also
be an option available with the revenue
authorities to address exceptional situations like
missing dealer, closure of business by supplier
or supplier not having adequate assets etc.”

S. From the above press release it is evident
that the intention of the CBIC is to recover from
the supplier in cases of default and to use the
power to recover from the purchasing dealer in
exceptional circumstances alone.

T. The Hon’ble High Court of Delhi in Quest
Merchandising India Pvt Ltd., Arise India Ltd
& Ors. v Government of NCT of Delhi & Ors.,
2017 (10) TMI 1020 (relating to VAT period) -
Delhi High Court, held that “In the event that
the selling dealer has failed to deposit the tax
collected by him from the purchasing dealer, the
remedy for the Department would be to proceed
against the defaulting selling dealer to recover
such tax and not deny the purchasing dealer
the ITC. Where, however the Departmentis able
to come across material to show that the
purchasing dealer and the selling dealer acted
in collusion then the Department can proceed
under Section 40A of the DVAT Act.”

Unjust Enrichment

U. It is interesting to note that, while the
option to recover from the supplier is open to
the department, the Revenue stands to have
unjust enrichment on the same taxable
transaction by collecting tax from the buyer and



the seller. Here, it is worth to note that,
there is no provision for refunding
amount collected from the recipient in
cases where the Revenue successfully
recovers the unpaid tax from the
supplier who had defaulted.

ITC - A Vested Right

V. ITC is a vested right and the
same had been held in a catena of
decisions of various courts. The
Hon'ble Apex Court in Eicher Motors
Ltd v Union of India, 1999 (106) E.L.T
3 (SC) has recognized the provision
for facility of credit as a vested right.
The credit earned under the GST Act
is property of the taxable persons and
therefore the denial of ITC is in
violation of Article 300A of the
Constitution of India. Article 300A
provides that no person shall be
deprived of his property save by
authority of law.

Violative of Article 19(1)(g)

W. Denial of credit to a taxable
person severely affects his ability to
do business. In fact, dealers depend
heavily on the credit available to them
under the Act for discharging their tax
liability. If the eligible credit is blocked
or is made to reverse credit already
taken, it affects the business operations
of such taxable persons. If the
department initiates coercive
proceedings against them, it again
affects the business operations of such
persons. Therefore, the action of the
department relying on the provisions
of section 16(2) (c) is violative of Article
19(1)(g) of the Constitution of India
which gives all the citizens of India
the right to practice any profession, or
to carry on any occupation, trade or
business.
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GST Rate Changes w.e.f 18-07-2022

Goods rate changes Under GST Act w.e.f
18th July 2022

12% MIaN)o 18% GRIWAS &)slwal

1 Printing writing or Drawing ink

2 knives with cutting blades paper knives
Pencil Sharpener etc

3 Power Driven Pumps Bicycle pumps etc
4 Machines for cleaning sorting or grading
eggsetc

5 LED Lamps Lights and fixture

6 Drawing and marking out Instruments

7 Tetra pak (. Aspetic packaging paper)
5% MION)o 12% GRIVEs &)slwal

1 Solar Water Heater and system

2 Leather

Prepared/finished/ Chamois/ Composition
Leathers

5% MIaN)o 18% GRIVE dh)Slwal

1 Machinery used in Milling Industries

2 Tar (whether from coal, coal gasification
plants etc)

SERVICES 12%. To. 18%

1. Services supplied by foreman to chit fund

2. Works contract for roads ,bridges, railway s,
metro, effluent treatment plant, crematorium
etc

3 Works Contract services supplied to Central
and State Govts, local authorities for historical
monuments, canals, dams,, pipelines, plants
for water supply, educational institutions,
hospitals etc & sub contrctor thereof

12% ®MIaN)o 5% GLIWAE) &)0a0MOI

1 Ostomy Appliances

2 Orthopedic Appliance
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Services 5% to 12%

1Jobwork in relation to processing of hides,
skins and leather

2 Job work in relation to manufacturer of
leather goods and footwear

3 Job work in relation to manufacturere of clay
bricks

4. Works contract supplied to central and state
govts and local authorities involving

predominantly Earth Work and sub-contracts
thereof
Goods

Exemption Withdrawn & become taxable
w.e.f18th July 2022

1. Cheques, loose or book form -18%

2 Maps and hydrographic or similar charts of
all kinds including atlases, wall
maps,topographical plans and globes,
printed- 12%

3. Parts of heading 8801( Baloons and
drigibles, gliders and other non-powered
aircraft- 18%

OTHER Goods

1 Petroleum/ Coal bed methane. 5%. To 12%
2. E-Waste 5%. To 18%

3. Cut and Polished Diamonds 0.25% to 1.5%
Other Services

1. Transport of Goods and passengers by
Ropeways 18% to 5% (without ITC)

2 Renting of truck/ goods carriage where cost
of fuel is included 18% to 12%

Other Important points to be Noted

1. Hotel accommodation priced upto
Rs 1000/ - day shall be taxed at 12%



2. Bio-medical waste shall be taxed at 12%

3. Hospital Room Rent other than ICU,
CCU,ICCU,NICU having room charges
exceeding Rs 5000/ - taxable @5%

(without ITC)

4 Arts and Culture or sports training or
coaching in recreational activities is exempted
if itis supplied by an INDIVIDUAL

5 Exemption on transport of passengers by air
to and from NE states & Bagdogra is being
restricted to economy class

6.GTA

GTA Registered Dealer @resmesla3

forward charge manner ? Invoice generate
921Q)HoeeMesled RCM el agamomd
@mImol Notification No 3/2022 dtd 13th

July @ atlo@)am (al00m)88 Declaration
GST Juridiction Authority mymioes Submit
0 216Q6ENBMO6M.

Exemption Withdrawn Services

1 Transport by rail or a vessel of railway
equipment and material

2. Storage or warehouse of commodities which
attract tax(nuts, spices, jaggery etc)

3. Renting of residential dwelling to any
registered person or business entities

RCM is applicable to Tenant @18%

4. Services provided by the cord blood banks
by way of preservation of stem cells

5. Fumigation in a warehouse of agriculture
produce

Notification 6 & 7 (CGST Rate) (18000 @t ailaiolas)an Pre Packaged &
Labeled commodities a) 18.7.2022 M®@3 MIdW:MIB)AN MBI MBS,

The Following Iterms if Scold in "pre-packaged and labelled”, will be leviable to GST

31

Entry Number |HSN for which  |Short Description of HSN + Inclusion / exclusion in such HSN for the said |Rate
in 01-2017 CT |Change in rate |entry
Rate is made
1 0202 to 0210 All goods [other than fresh or chilled] 5%
2 0303 to 0309 All goods [other than fresh or chilled] 5%
9A 0403 Curd, Lassi, Butter milk, pre-packaged and labelled 5%
11 0406 Chena or paneer 5%
13 0409 Natural honey 5%
16 0504 All goods [other than fresh or chilled ] 5%
25 0713 Dried leguminous vegetables, shelled, whether or not skinned 5%
or split
26 0714 Manioc, arrowroot, salep, Jerusalem artichokes, sweet potatoes and 5%
similar roots and tubers with high starch or inulin content, frozen, whether
or not sliced or in the form of pellets
30 08 Dried makhana, whether or not shelled or peeled 5%
45 10 All goods i.e. cereals 5%
46 1001 Wheat_and meslin 5%
47 1002 Rye 5%
48 1003 Barey 5%
49 1004 Oats 5%
50 1005 Maize (Corn) 5%
51 1006 Rice 5%
52 1007 Grain Sorghum 5%
53 1008 Buckwheat, millet and canary seed; other cereals such as Jawar, Bajra, 5%
Ragi
54 1101 Wheat or meslin flour 5%
55 1102 Cereal flours other than of wheat or meslin i.e. maize (corn) lour, Rye 5%
flour, etc.
56 1103 Cereal groats, meal and pellets, including suji and dalia 5%
58 1105 Meal, powder, Flour, flakes, granules and pellets of potatoes 5%
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59 1106 Meal and powder of the dried leguminous vegetables of heading 0713 5%
(pulses) [other than guar meal 1106 10 10 and guar gum refined split
0713), of sago or of roots or tubers of heading 0714 or of the products of

Chapter 8

91A 1701, 172 Jaggery of all types including Cane Jaggery (gur), Palmyra Jaggery, pre- 5%
packaged and labelled; Khandsar Sugar, pre-packaged and labelled”;

98A 1904 Puffed rice, commonly known as Muri, flattened or beaten rice, commonly |5%

known as Chira, arched rice, commonly known as khoi, parched paddy or
rice coated with sugar or gur, commonly known as Murki, pre-packaged
and labelled”

101A 2106 90 Namkeens, bhujia, mixture, chabena and similar edible preparations in S%
ready for consumption form

182 3101 All goods i.e. animal or vegetable fertilisers or organic fertilisers S%

215 5305 to 5308 All goods [other than coconut coir fibre] including yam of flax, jute, other |5%

textile bast fibres, other vegetable textile fibres; paper yarn, including coir
pith compost

41A 2009 89 S0 Tender coconut water 12%
46 2106 90 Namkeens, bhujia, mixture, chabena and similar edible preparations in 12%
ready for consumption form [other than roasted gram]

The expression ‘pre-packaged and labelled’ means

A ‘pre-packaged commodity’ as defined in clause (I) of section 2 of the Legal Metrology Act, 2009 (1 of 2010)

+

where, the package in which the commodity is pre-packed OR a label securely affixed thereto is required

+

to bear the declarations under the provisions of the Legal Metrology Act, 2009 (1 of 2010) and the rules made
thereunder.’.

Clause 2(L) of Legal Metrology Act, 2009: (l) "pre-packaged commodity” means a commeodity which without
the purchaser being present is placed in a package of whatever nature, whether sealed or not, so that the
product contained therein a pre-determined quantity;

Sec 18 of Legal Metrology Act, 2009: Declarations on pre-packaged commodities.—

(1) No person shall manufacture, pack, sell, import, distribute, deliver, offer, expose or possess for sale any pre
packaged commodity unless such package is in such standard quantities or number and bears thereon such
declarations and particulars in such manner as may be prescribed.

(2) Any advertisement mentioning the retail sale price of a pre-packaged commodity shall contain a declaration
as to the net quantity or number of the commodity contained in the package in such form and manner as may be
prescribed.
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BEFORE THE HON’BLE STATE GST COMMISSIONER,
KERALA

Respected Sir,

Kerala Tax Practitioners Association, wish to submit the following for your kind
consideration and favorable actions: -
Sub: - Representation regarding problem faced by composition dealers in filing GSTR 4 returns

Kerala Tax Practitioners Association is a Trade Union registered under Trade Union Act 1926,
having its registered office at Kochi, Kerala. Members of the Association are qualified Tax
Practitioners under various Indirect and Direct Tax Laws. The Association has more than 2,000
members.

Form GSTR -4

Since FY 2019-20, composition taxpayers have to pay the liability through Form GST CMP-08 on
quarterly basis while return in Form GSTR-4 is required to be filed on annual basis after end of a
financial year.

Negative Liability in GSTR-4

The liability of the complete year is required to be declared in GSTR-4 under applicable tax rates.
Taxpayers should fill up table 6 of GSTR-4 mandatorily. In case, there is no liability, the said table
may be filled up with ‘0" value. If no liability is declared in table 6, it is presumed that no liability is
required to be paid, even though, taxpayer may have paid the liability through Form GST CMP-08.
In such cases, liability paid through GST CMP-08 becomes excess tax paid and moves to Negative
Liability Statement for utilization of same for subsequent tax period’s liability.

Liability paid through Form GST CMP-08 is auto-populated in table 5 of the GSTR-4 for
convenience of the taxpayers. Taxpayers who do not fill up table 6 of GSTR-4 i.e., no liability is
declared, even though, taxpayer may have paid the liability through Form GST CMP-08; since the
‘Tax payable” in GSTR-4 is computed after reducing the liability declared in GST CMP-08 which is
auto-populated in table 5. Thus, if nothing is declared in table 6, then the negative liability entry
appears in GSTR-4.

The solution prescribed by the GSTN in July 2021
The GSTN took few days to release the advisory. In the advisory, the GSTN recommended the
following solutions for all the affected composition taxable persons-
Table 6 of GSTR-4 not filled up/omitted by mistake: Raise a ticket on the GST Self-service
Grievance Redressal Portal. Accordingly, get the amount in the negative liability statement
nullified to such an extent.
Table 6 of GSTR-4 intentionally not filled due to nil tax liability in FY: No need to take any
action.
Before the release of advisory, many tax professionals and also the GST department recommended
specific hacks to nullify the effect of the wrong negative liability and are follows.
A) Paid through DRC 03.
Most of the dealers pay the tax liability through form DRC-03 for all those quarters where it is
adjusted with the negative liability to such extent.

33 THE TAX ADVISOR
JULY 2022



B) Increased Turnover
Some of them inflated the turnover in Table 6 to nullify the effect. This means add the entire
turnover of last year to the subsequent CMP08 and paid the tax actual tax due through
CMPO8.

O) Increased Tax Liability
These group of dealers inflated the tax liability in CMP08 to overcome the negative cash
reflected in CMP08.

D) Utilization of Negative liability.

Some taxpayers had utilized the amount available in negative liability statement for paying
the liability to file statement in Form GST CMP-08 of subsequent financial year.

Debit of the negative liability by GSTN
On 25" April 2022 GSTN debited all the negative cash reflected in cash ledger and issued an
advisory to pay tax due which was utilized through negative cash ledger and also advised
that if any tax paid through DRC 03, claim refund through RFDO1.

This has a result of liability in filing subsequent CMP08 or GSTR4.

GSTR -4 Table5, 6

The actual problem occurred at the time of online filing GSTR 04, where the returns were
simply submitted without filling all the mandatory tables, whereas in offline utility, forms were
not validated without filling all columns including table 6. If there was a strict position in portal
for filling all field or table, this problem would not occur. Now in 2022 all table are mandatory and
liable to fill to submit and file the return.

We Kerala Tax Practitioners Association collected details of composition dealers who faced
difficulties to file GSTR 4 or CMP 08 on due time and it reveals that most of the dealers paid tax
either by DRCO3 or by hiking tax liability or turnover. The details are hereby attached.

The portal had carry forward the liability or negative cash to subsequent financial year without
any legal background and now through an advisory delinked year wise return. The advisory in
which the dealers have to pay the tax once again and claim refund through RFDO1 is acceptable.
Suggestion for Solutions.

1) Optionshall be given to tax payers to rectify the mistake in previous return through subsequent
CMP 08 or GSTR 04.

2) Permission given to Jurisdictional officer to verify and rectify composition dealers returns.

3) Most of the dealer paid composition tax through DRCO03, it is not possible to pay tax again or
claim through RFDO01. So, credit such amount to cash ledger thereby dealer can utilize that
cash for discharging the lability through subsequent return.

4) The genuine dealers who paid the tax liability on due time with possible ways available in
GST portal, but now not possible to file GSTR 4 -Annual return of composition dealers. The
Annual return has late fee which is increasing day by day. So request to extend the due date
of Annual Return of Composition dealers upto 31 July 2022.

Soliciting immediate and favorable orders.

TPr.P.S. Joseph TPr. B.L. Rajesh
State President General Secretary
THE TAX ADVISOR 34

JULY 2022



FOREVER
In Our Heartg

TPr. E.J. MICHAEL

July 12t 1936 - June oth 2009
KTPA Irinjalakuda Unib

THE TAX ADVISOR

An Official Publication of Kerala Tax Practitioners’ Association

Ganesh Bhavan, TC 38/2906 (1), Opp. GMBHSS Killippalam
Chalai P.O., Thiruvananthapuram- 695036
Mobile: 9846255537, 9562912666, E-mail:advisor.ktpa@gmail.com

ANNUAL SUBCRIPTION : RS. 200/-

Mode of Payment : Cheque/ Draft/ NEFT
Account Details:

The Tax Advisor
Dhanlaxmi Bank, Attukal Branch
Account No: 026905300001798
IFSC : DLXB 0000269

sdl.aMI.Sl, Ao SISM, 8D.aNM.60a)), all.afal M3SE0RIQ AlONW M3

N eoROBENN 2388 RIEIMNIZo, MANNIZe ERWIENEIGNZM® @HMISILNS M.

For Subscription log on to:www.taxpractitioners.in




RNLNo Kerbll2011144238 THEG’&% 235”2301? Date of Publication 15-07-2022

KERALA

State Goods & Service Tax

2IRA6) CaVAIM M1 Qlda
@oMIY) aJRLM 2022

2IRE emaIMME3ol Mo meinicd nieaMTN n3MaRamRI@ie3m Mol MLneBuD
(0l6Ne0E8 BRSPS Olos Godalemoimal 2022 68l MoMoMeUERFC
(alePall 2] @oOMMY alRLOIQIGRIE NPaDEIG:UDE BIETORIMDI BRGIES MRG0,

@RoMMY alRVO] (ald)Go CHE8 MILYUARUID Mle:3®il (KVAT), &M almdaimmilegoil
(CST), @ 0aHleIR® M3l (AIT), 6ab®3 Olelnimile:3i (KGST), @Wosni@ Mo (LT),
MO 2D oM (QA60BUD (l:)RRIBE E3SIPIEGUDES Baladmd Mndadlen)o.

< alloieo alelR@IRo 100% .

< aMOD CHEE fad®3 Nlelmmeol MQn@IBIRo 2005 (7 Gdnio
S3S1FG0BBAOE alle MO BINDESIQISIBE3.
&3513l B3] MUdSIMAIDES 40% BN
OEMSBIQN BRSWENIMAIOE 30% B,
@pRafod MeinleREs CAMRBWENZ0 BRAMMY alRVOT (nICQISRMARISIONAZMMNEN.
S5 SAS lniEBUd @RAMZMOIMo, Balddind madalenmmimgo
www.keralataxes.gov.in mmdw@lal 8QONI6M EEIMIGSAHM a)SICENERONEN.
SIFBSU0 MDOHSISIMOMOTITD SHEMENE BIE@ NIDHEOMQIE0
(nJCOYS BaloBid MTOSM MISRJo.
&35131e MosnIMUfle] aINSMAGIDTD RIRIME:M NINEEREIT) OlEORRE:UD
EROIYNRBITD @RNI OEODIRERBEI0 Baldid MaGalENNMONE.
(MR Balodmd M@0l MdEM@IUWIEE nEISURIWe] @RoUfid:@E)2l CUdnio
MEMOORIMD &Sligld BRSTENo.
@30l mogmeUien@ GRoaMMI Balddm GRoUAGELDED : —
(a) SIgl® Brs] RSWENRMAIG 30 AIMOUIMEETD B393UM M0
(b) &xsIgle mUEMSSIQ BRSWERMNIO 30 AMOOIMEETd 20% M3&Q30
G WMot 31 07 DM@ BRSWEEERDIEN).

B)ala@ MaO&ICER GRAMIM OOl
2022 YO 31




