g KEH#LA TAX ancfmnmsns Aasocm.‘nm.l
- '.’.'Eb.d{a miﬂxrmnﬁ.une—:..n E-umitadvistrivim@omalicon’

/)f_‘?/??? f’e"{A?/)(

{'“’// /ﬁ/ hernarhe







THE TAX ADVISOR

An Official Publication of Kerala Tax Practitioners’ Association
Ganesh Bhavan, TC 38/2906 (1), Opp. GMBHSS Killippalam
Chalai P.O., Thiruvananthapuram- 695036
Mobile: 9846255537, 9562912666, E-mail:advisor.tym@gmail.com

Vol No.VII MAY 2019

Chief Editor
TPr. K. MANIRATHAN
Mob: 9447142110
Executive Editor
TPr.S. VIJAYAN ACHARI
Mob:9562912666
Resident Editor
TPr.S.RAJEEV
Mob:9447020555

TPr.JOSPEH P.S.
Mob:9447522865

TPr. RAJESH B.L
Mob: 9847144568

TPr. SUBRAHMANIAN.P.

Mob:9447190866

TPr. SIMON P.D.
Mob:9142906213

TPr. M. GANESHAN

Mob:9447178190

TPr. R. ANANTHAKRISHNAN
Mob:9447755620

TPr. KR. MURALEEDHARAN
Mob:9349936856

TPr. M. FAZALUDEEN

Mob:9447363394

TPrRAMACHANDRANR
Kollam, Mob:9447069165
TP MOHAMMEDKASIM.A
Palakkad, Mob:9400820537
TPr.VISWANATHAN.PP.
Kozhikkode, Mob:9495262212
TPr.SATHEESHKUMAR V. ]
Alappuzha, Mob:9447463273
TPr. UK. DAVOOD
Malappuram, Mob:9446250639
TPr. R. RAMAKRISHNAN POTTY
Ernakulam, Mob:9388605935
TPr. BIJOY C.K
Thrissur, Mob:9847597047
TPr. K. NARAYANAN
Wayanad, Mob:9447933185
TPr. ABRAHAM K. LUKOSE
Pathanamthitta, Mob:9447013543
TPr. A.SURESHAN
Kannur , Mob:9847247423
TPr. SIVAN KUTTY N.K
Kottayam , Mob:9447568018
TPr HARISH K.P
Idukki - 9447330396

Issue No.2

EDITORIAL BOARD

IN THIS ISSUE

1. Editorial .....ccoooeviiiniiiiiiiiice, 4
2. From the President.......c.cccccocveincncnnncns 5
3. General Secretary’s Desk.............c.cc........ 6
4.  Infocus

BHIRHRM HBHICME Galdd)...

ag)M) AU )@ 7
5. anEvavemo (&Haillm) 9
6.  210489)6TVAUM MIdh)® MlwaamIad

@REMIaH6Mo, 2ldlGUIWM

@ROQVI0 WOIHUI MSaISIDHBIO currrerrrrersesenns 10
7. 22.ag)av.s1 oZlaVE(SaHM

@RGalH MTIDH)0 MICM..s erereseressssesesesesasns 16
8. 1M MI@)®]1 AUIBALELIO ..veeerrssssssssssssess 27
9. avawsiawlmmndwl

Q1T 1 BT Al Ol IO P 11 o)) LR 34
10.  ©a19B3Q10 DOMDBAO ...oooovrrrreierrreeerereriersreeeeen 36
11. Important Decision in KTR..................... 38

The association does not accept any responsibility for the
views expressed in articles/ contributions/ advertisements

published in this journal




—
-

_:._ — (?rlz‘f}'?;-?r&/

alB|HPIDHIIo HhIJS|DHUBE)
T m2a93:361203. ...

D aBaUeOm MEe)U3, n0WBOHAIVEeMEA] a101E:H0nNRIBBOBLI00 QIAM)
&S0M). alOTBHUOVWIDIW NInOYB)Glald:Ho B)SldhSlo ald 0. ailels)s]
SHW Mmel 20809)010683] @EREIAIMH000® allRWo EMSIWE[OUd afleidss
AP®IM) HF1VWIO® GaldW]. ald1SUVITE 20BEMNB)0mm® Rlalmemleel
@RYOB GMIG3AINWINMIN A5lGE &)SlB:08 LOMIVIEG:00W)o V000 1GBE00W)o
allWla fle9)am 0HHUHBOMIBHUB MROGHI2|MONBAN@IT3 Moo Ll12EEleHnemEl
DGIB0)aM). a)TV.ag)TV.af)@B.aV188 af)lo llaHWEBUWBENY0 af) IV 1500
O@IOMW CalOlTd 2MOAISIOODD HBHIMEBH (BH)EAAZMEAGIEHNNETAUAN )5
WOSWYo @MIOM GalBlGd all®al @EOYYILINW@A0W QNGO MV@AOCDHIM
MM EHOSETRBIS)AN@OEM. @RS AllaHWEBBUIBE af) ITV EMSIPVHIeRo MOY
@REIROMOHIM GR® Galoe@aD allm]enloym) ad3mo. MANOWT alola]
AO@3 @O AflaUWEEBUWBBN)0 af) oI cMSIVIg)o B0)AIS}EHM &)Slee @PM)E
aflesnenElalam GaIBM CHOSOMING CAUBMW)o TVEHSANAIW] AOEOMBGIEM.

@EEBBIOS HYSIHB)OS HFANHOBW)o alClDHO8W)o H)0la] H®QOW
WOOEMBHBOM alfl OHUBAOMOEOB)0 AUaf)al}RIBOM)IMND. 6ldEdB|OMIM)
calenSl @)5lo3)0S @REI0)2ildn)o, ®IMaI0}6BBUdBN 0 Allo)RLAIW] EBHIMO
B98)0S WIBNYTWOBIM) AUPEEBE] 6)(Al0aNaHEMTI BHOPMVBHSIE3 @D 2o
GMS)AD B3)SlBHUWB ald@IAUSIVITE aloMo DGaldtla] Galdd)IN (alQIEMM®)o
CBHOSOWIT3 B)S1AUCNBWIEM. B(aldaNaHEMT BHISIV)BHU3 alOleHOd ¢l
eolealEl@d R1aleo@eam Matisea]50aIam 2Nl DmloWsslene GRAITI
OlajleaomElclen)am). &)Slegle3mlano @PAIO)PS BT &)S)®@3 (al®]
SHIBN M@ alLIGa|09)0 (H)0alToMEATalenom 006mMa0WOm10)aN®).

BHBUMROW MIV(AMEMEBBSB)0 UBlHU®B)2OLIE108 551U AFlomGlealo
@)ODAN WOREM alll AGHUSHBTMISHUBH)D)MNE. EGMABAULIHWO0)EHIM8 AISIW
gl, Al CAMREOAD alldd MEOS ONHHUHBCMISOUWBHN)o @RELYIAI
&HBHN)0, MVDAOOMIM)0, TVBHHIBIM)0o ENSIBHENSIVBHNIAN). @BRO}MITH®)
@06MYEMIOU @RM)21)6NElSHIS] BO)OMOM)0 HOB:ilSla] MBS MSTMOM)o
M2} HFIW6Mo. BREIH® af)Lld AfleUWEBBUBN0 af) IV EMS)E af)MN®)
20(@2e] aflajorsomomilemie Rlallmomledw)oe GRS Lld:Hio af)aN)o
M0 @IBl2JOlwEMo. B0) al01HUWOS anelo @oLInlo AEBEICAJ0OWAN B006MM
OMOM3 OMIOHWEsIEN0 @YY allWMERTIENIMISAUEITICl656S. ll

THE TAX ADVISOR 4
MAY 2019



From the President
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General Secretary’s Desk
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Case Laws - Arrest
1. Madhav Gopal Das Sha V. State of Gujarat

R/ Criminal Misc. Application No. 1665 of 2019 High Court of Gujarat
2. Commissioner of Central Tax GST V. Rajesh Jindal,

Bogus bill case, Patiala
3. Shravan A. Mehra V. Superintendent of Central Tax,

Criminal petition no. 979 & 980/2019 High Court of Karnataka.

Case Laws - Confiscation:

1. Rimjhin Ispat V. Juhni Alloys Ltd

Writ Tax no. 618,619 & 1528 of 2018 High Court of Allahabd.
2. Golden Cotton Industries V. UOI

R/special Civil application no, 2132 0of 2019 High Cout of Gujrat
3. Steel Hyper Mart India(P) Ltd V. Addl. CIT

Writ petition no. 2253/2019 (T-Res) H igh Coourt of Karnataka.
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Congratulations SSLC TOPPERS

Ms. Kalyani.8

D/o Tpr. A. Sree Vidhya
Thiruvananthapuram

Ms.Arunima Jayaraj
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Master. Abhishek M.0
D/o Tpr. K.C. Omanakuttan
Pathanamthitta

Ms. Maria Merryl
D/o Tpr. Biju C.A
Thrissur
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ADVANCERULING

Legal Name of the applicant M/s. Abbott Healthcare Pvt. Ltd.

Advance Ruling sought for i) Whether the placement of specified medical
instruments to unrelated customers like
hospitals,labs etc, for their usewith out any
consideration, for a specific period constitute

supply?
ii) Whether such movement of goods constitutes
otherwise than by way of supply under GST?

ADVANCE RULING No. KER/ 15 /2018 Dt.26.09.2018

The applicant has adopted the business model of placing their own medical
instruments at the premises of hospitals or laboratories and supplied the pharmaceutical
products, reagents, diagnostic kits etc to be used in such equipments by executing an
agreement. The applicant sought for advance ruling on the following;:

i)  Whether the placement of specified medical instruments to unrelated customers like
hospitals, labs etc, for their use without any consideration, for a specific period
constitute supply?

ii) Whether such movement of goods constitutes otherwise than by way of supply under
GST?

The authorized representative of the applicant was heard. Itis stated that the applicant
placed its own specified medical equipments to identified hospitals or laboratories by
executing an agreement. The applicant placed the equipment in the premises of hospitals
or laboratories without receiving any consideration. The employee of the hospitals or
laboratories where the equipment is installed has the full right to use the machine during
the period of contract. But the title and ownership of the instrument continues to be with
the applicant. The users of the instruments only possess a non-transferable right to use the
said instruments during the tenure of agreement. These medical or diagnostic equipments
transferred from the warehouse located in Ahmedabad to Kerala against delivery challan.

The hospitals or laboratories at which the instrument is installed are bound to procure
specified quantity of reagents, calibrators, disposals etc from the applicant till the tenure
of agreement. The price of these products is also specified in the agreement. These products
are supplied against tax invoice. If the hospital fails to purchase specified minimum quantity
of the products such as reagents, calibrators, disposals etc, the applicant is entitled to
recover the same from the hospital, equal to the volume of deficit purchase. As the applicant
has faced certain difficulties while transporting the instrument against delivery challan,
this clarification was sought for.

The issue is examined in detail. The applicant is providing two components to the
respective hospitals or laboratories. One is the medical instrument and the other one is the
products like reagents, calibrators, disposals etc to be used in that machine. The terms and
conditions of the agreement reveal that it is an indivisible contract for the supply of
instrument and the products to be used in the instrument. The customer can avail the
service provided by the applicant only if both the instrument and reagent are available
simultaneously. Therefore if an instrument to be placed in a hospital or laboratories, the
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customer has a monthly minimum purchase obligation to procure specified quantity of the
products like reagents, calibrators, disposals etc from the instrument provider.

The applicant supplied instrument to the premises of the customer free of cost. This
instrument as such has no utility. It became usable only upon using of the products like
reagents, calibrators, disposals etc. As far as a customer is concerned, service or
functionality of the equipment is available only when both the components come together.
Hence, the supply of instrument and reagent is naturally bundled and becomes a composite
supply. The medical instrument is taxable @18% GST vide HSN 9027 whereas the products
like drugs or medicines including their salts and esters and diagnostic test kits are taxable
@5%GST vide HSN 30. Supply of instrument is a one time activity and supply of reagent is
a continuous activity, till the termination of the agreement. This transaction being a
composite supply, the applicable tax rate is the tax rate of instrument, which is the principal
supply. Receipt of individual consideration for each component in a contract has no
significance. Whatever the consideration derived out of such agreement is the supply
receipt exigible to tax. This being a composite supply applicable tax rate is @18% GST.

But the applicant established a business model, in such a way to split the supply by
independent transactions. One transaction is the supply and installation of instrument
owned by the applicant, at the premises of the customer on free of cost, till the tenure of
contract. The 2™ transaction is supply of per-defined minimum quantity of consumables
like reagents, calibrators, disposals etc on the pre- fixed prices. The applicant has designed
such a modus operandi with the ultimate objective to avoid payment of tax at higher rate,
which is applicable for composite supply. The colourable business model of free supply of
instrument accompanied with a monopoly purchase obligation to procure reagents,
calibrators, disposals etc is a contrivance to keep out of the ambit of composite supply.

Even though the customer has a right to use the instrument , during the tenure of
contract, physically no consideration is realized from the customer with the objective to
avoid payment of tax at higher rate. If any visible rent is realized from customer for the
right to use the machine / instrument, the transaction is of supply of service covered
under Heading 9973. The transfer of the right to use of any goods for any purpose whether
or not for a specified period for cash, deferred payment or other valuable consideration
falls under SI No. 17 (iii) Heading 9973 of Notification No.11/2017 Central Tax (Rate)
dated 28.06.2017 and attract same rate of tax on supply of like goods involving transfer of
title of goods; in the instant case @ 18%.

Once the instrument is installed in the premises of a hospital, the hospital reserves
the full control and right to use the equipment by applying the products like reagents,
calibrators, disposals etc supplied by the applicant. Neither the instrument nor the products
like reagents, calibrators, disposals etc provided by the applicant has any independent use
or existence. Hence, it is an undisputed fact that, the supply of instrument and the products
are conjoined and inter-dependent which constitutes a composite supply. The objective of
creating a colourable business frame never alters the characteristics of combination of
goods or utilities to provide a specified service. In order to obtain the required service of
diagnosis, the hospital / labs require two unique components such as instrument and the
products like reagents, calibrators, disposals etc. By the combination of these two
components, the desired output is generated and hence these two components are inter-
dependent and not separable. As both these components are naturally bundled, the
impugned supply of instrument and reagents based on an agreement constitute composite
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supply. In this composite supply the principal supply is the instrument. Hence the entire
receipts covered under this agreement attract the tax rate of principal supply ie, the
instrument.

The name of agreement executed between the parties is styled as the reagent supply
and instrument use agreement. The applicant provides instrument for the use of the customer
subject to a condition that customer shall procure agreed quantity of products as per the
scheduled time limit. The customer is also responsible for the cost of any repairs required
in connection with any damage caused to the instrument due to negligence or misuse. The
agreement between the parties, established that the supply of two components are
indispensable for the fulfillment of contract and getting required output. Hence, the supply
of two components based on the strength of agreement qualifies the concept of combination
of two or more ‘naturally bundled” supply and becomes composite supply.

The supply of instrument and the products to a hospital/ laboratory is for monetary
consideration. Being a composite supply, it is the discretion of the parties to fix the point
of exchange of consideration. While supplying the instrument, the applicant deferred the
consideration and merged it with the price of products like reagents, calibrators, disposals
etc. As the applicant has monopoly to control the minimum quantity of procurement of
consumables/ products, the rent/cost of the equipment for the particular period is merged
with the price of products. But there is no visible or explicit demarcation of rent/cost of
the equipment and cost of products. This veil can be lifted once specified quantity of
consumable is not procured by the recipient hospital. In such scenario there is clear provision
in the agreement to the effect that, if the customer fails to meet its exclusive purchase
obligation or its minimum purchase obligation, the applicant shall have the right to recover
the deficit amount from the customer. From this, it is clear that the price realized from the
customer includes subsumed rent of the equipment also. That is why if required quantity
of consumable is not used, the customer hospital has the liability to pay the deficit amount.

In the light of the discussion above, we come to the conclusion that the essential
nature of the transaction, as evidenced by the agreement, is the right to use the machine /
instrument and the supply of goods, namely; reagents etc are only incidental or ancillary
to the right to use of the machine / instrument. The supply of goods namely; reagents etc
have no independent existence severed from the supply of right to use the machine /
instrument. Though as per the contract, consideration is charged only in respect of supply
of the reagents etc; the consideration charged for the supply of reagents etc is inextricably
linked with the supply of the right to use the machine / instrument as the transaction of
supply of reagents has no legs to stand without being accompanied by the right to use the
machine / instrument. Therefore, the different elements of the transaction as evidenced
by the agreement; namely the provision of the right to use the machine / instrument
without consideration and the supply of reagents etc for consideration with a clause that
a minimum amount / quantity of such reagents etc shall be procured are integral to an
overall supply namely; the right to use the machine instrument; which is the principal
supply. Hence as per provisions of Section 8 of the GST Acts;, the entire transaction is
liable to GST under SI No. 17 (iii) - Heading 9973 - Transfer of the right to use any goods
for any purpose (whether or not for a specified period) for cash, deferred payment or
other consideration.

In view of the observations stated above, the following rulings are issued: The placement
of specified medical instruments to unrelated customers like hospitals, labs etc, for their
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use without any consideration, against an agreement containing minimum purchase
obligation of products like reagents, calibrators, disposals etc for a specific period constitute
composite supply. The principal supply is the transfer of right to use of any goods for any
purpose and is liable to GST under Sl No. 17 (iii) - Heading 9973 of Notification No. 11/
2017 Central Tax (Rate) dated 28.06.2017.

B.G. Krishnan IRS B.S. Thyagarajababu, B.Sc, LL.M
Joint Commissioner of Central Tax Joint Commissioner of State Tax
MEMBER MEMBER

Appellate Authority for Advance Ruling, Kerala
Proceedings of the Appellate Authority for advance Ruling
U/s.101 of the Kerala State/Central Goods and Services Tax Act, 2017

Sub: GST Act, 2017 - Appellate Authority for Advance Ruling U/s.99 of the Kerala
State/Central Goods and Services Tax Act, 2017-

(i) Whether the placement of specified medical instruments to unrelated
customers like hospitals, labs etc., for their use without any consideration
for a specific period constitute supply;

(ii) Whether such movements of goods constitute otherwise than by way of
supply under GST - Orders issued - reg.

Read 1. Order No. Ker/15/2018 dated 26.09.2018 of the Authority for
Advance Ruling U/s. 98 of the GST Acts 2017.
2. Appeal dated 29.10.2018 filed by M/s.Abbott Healthcare Private Limited.

Gist of the Ruling
Order No. AAR/04/2018 Dated: 14.12.2018

The Appellate authority for Advance Ruling, Kerala hereby uphold the original order
[i.e., Order No: Ker/15/2018; as legally correct and proper and rule that the placement
of specified medical instruments to unrelated customers like hospitals, labs etc., for
their use without any consideration, against an agreement containing minimum
purchase obligation of products like reagents, calibrators, disposals etc., for a specific
period constitute composite supply, the principal supply being the transfer of right to
use any goods for any purpose is liable to GST under SI. No. 17 (iii)-Heading 9973 of
Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017.

Therefore the appeal is disallowed

Pullela Nageswara Rao, IRS Rajan, N. Khobragade, IAS
Chief Commissioner Principal Secretary and Commissioner
Central Tax, Central Excise & Customs State Goods & Services Tax Dept., Kerala
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The Hindu Magazine Sunday May 05, 2019
Literacy Review - Finance

GST - A Shift towards the Centre
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Indias Fiscal Federalism, which has with2
stood the test of times, is at a cross roads
because of momentous change since 2014.

0D a)meomled GST owee)ola] meas
Mo af)P)GHH0EMaM).

The new constitutional body, the goods and
service tax (GST) council has earned praise.
The most significant institutional innovation in
the history of fiscal federalism.

They are less impressed through by the
design, related issues of the GST and caution
that many of its features threaten the goal of
making the indirect tax system in the country
simpler. To make the GST areality State sected
more of their fiscal autonomy than the Centre
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has had to and so the Centre should accomodate
their concerns...
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C/SCA/5873,/2019 ORDER

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD
R/SPECIAL CIVIL APPLICATION NO. 5873 of 2019

OCTAGON COMMUNICATIONS PVTLTD
Versus
UNION OFINDIA

Appearance:

UCHIT N SHETH(7336) for the Petitioner(s) No. 1,2
DS AFF.NOT FILED (N)(11) for the Respondent(s) No. 1
NOTICE SERVED BY DS(5) for the Respondent(s) No. 2,3

CORAM: HONOURABLE MS.JUSTICE HARSHA DEVANI

and

HONOURABLE MR. JUSTICE BHARGAYV D. KARIA Date : 18/04/2019 ORAL ORDER
(PER: HONOURABLE MS.JUSTICE HARSHA DEV ANI)

1.
2.

Despite service of notice, there is no appearance on behalf of the respondents No.2 and 3.
Mr. Uchit Sheth, learned advocate for the petitioner has submitted that there is no condition
for making payment of tax as a pre-condition for filing return of Form GSTR-3B. It was
submitted that in the absence of any such provision, the on-line system of the respondents
which does not allow filing of returns without payment of tax liability admitted as per such
returns is contrary to legal provisions. It was further submitted that if the petitioner is not
able to file return in Form GSTR-3B by 20* April, 2019 the petitioner would be deprived of
input tax credit.
Having regard to the urgency of the matter and the fact that there is no response from the
respondents No.2 and 3, by way of ad-interim relief, the petitioner is permitted to file manual
returns in Form GSTR-3B for the months November, 2017 onwards, which would be subject
to final outcome of the petition. Stand over to 13" June, 2019.

Direct service is permitted today.

(HARSHA DEVANI, J)
(BHARGAYV D. KARIA, J)
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Different types of
Assessment under GST

Q.What are the different types of Assessment
under GST?

Ans: Under GST, the term “assessment”
means determination of tax liability under this
Act and includes self-assessment, re-
assessment, provisional assessment, summary
assessment and best judgement assessment.
Normally, persons having GST registration file
GST returns and pay GST every month based
on self-assessment of GST liability. However, the
Government at all times has the rights to re-
assess or perform an assessment by itself and
determine if there is a short payment of GST. In
this article, we look at the various types of
assessment under GST in detail.

The different types of assessment under GST
are as under:

Section 59 - Self assessment of taxes payable

Section 60 - Provisional assessment

Section 61 - Scrutiny of tax returns filed by
registered taxable persons

Section 62 - Assessment of registered taxable
person who have failed to file the tax returns

Section 63 - Assessment of unregistered
persons

Section 64 - Summary assessment in certain
special cases

Section 59 - Self Assessment

The taxable person is required to pay tax on
the basis of self-assessment done by him. Hence,
all GST return filings are based on self-
assessment by the taxpayer .In other words;
Every registered taxable person shall himself
assess the taxes payable and furnish a return

for each tax period. This means GST continues
to promote self-assessment just like the Excise,
VAT and Service Tax under current tax regime.

Section 60 - Provisional Assessment

Provisional assessment can be conducted for
a taxable person when the taxpayer is unable to
determine the value of goods or service or both
or determine the rate of tax applicable thereto.

Situations demanding Provisional
Assessment

Provisional assessment provides a method
for determining the tax liability in case the
correct tax liability cannot be determined at the
time of supply. The major determinants of the
tax liability are generally the applicable tax rate
and the value. There might be situations when
these determinants might not be readily
ascertainable and may be subject to the outcome
of a process that requires deliberation and time.

Where the taxable person is unable to
determine -
1.  Value of goods or services or both to be

supplied by him; or
2. The rate of tax applicable to the goods or
services to be supplied by him,

he may furnish an application in prescribed
form stating therein reasons for payment of tax
on a provisional basis along with the documents
in support of his request, electronically through
the common portal, either directly or through a
Facilitation Centre notified by the
Commissioner.

Procedure for Provisional Assessment

Step 1: The taxable person has to give, the
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concerned GST officer, a request for provisional
assessment in writing.

Step 2: The GST officer on reviewing the
application, will pass an order, within a period
not later than ninety days from the date of receipt
of the request, allowing payment of tax on
provisional basis or at a GST rate or on such
value as specified by him

Step 3: The taxable person, who is making
payment on provisional basis, has to issue a
bond with a security promising to pay the
difference between provisionally assessed tax
and final assessed tax.

Step 4: The GST officer will pass final
assessment, with a period not exceeding six
months from the date of communication of order
of provisional payment.

Interest Payable for Provisional Assessment

In case, after final assessment, the tax is held
payable i.e. taxable person is held liable to pay
more tax than tax paid at the time of provisional
assessment, in such case, the taxable person will
be liable to pay interest on such tax payment.
Interest would be calculated from the actual due
date of tax(please note original due date should
be considered and not provisional tax payment
date) till the date of actual payment of tax. The
interest calculation position will remain same,
even if the payment of tax is done before or after
final assessment.

The proper officer may issue a notice in form
ASMT-02, requiring additional information in
relation to provisional assessment and
registered person will furnish reply in form
ASMT-03 or may appear in person before officer.
After satisfaction, proper officer will issue order
(ASMT-04, within 90 days of furnishing request)
allowing payment of tax on provisional basis
indicating rate or value or both on the basis of
which provisional assessment be allowed along
with amount for which bond to be executed and
security to be furnished not exceeding 25 % of
bond amount. Bond to be furnished in form GST
ASMT-05and security to be furnished in the form
of bank guarantee. The proper officer will issue
anotice in form ASMT-06 for calling records and
documents for finalizing the assessment and
shall issue final assessment order in Form GST
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ASMT-07 (within six months of provisional
assessment order or within further extended
period as allowed by commissioner), specifying
amount payable or refundable to registered
person. If balance is payable then interest to be
paid by registered person @ 18%from the day
next to due date till the payment date.After the
payment of amount specified in assessment
order, he may file application for release of
security.

Refund under Provisional Assessment

In case of refund, interest will be paid on such
refund as provided under section 56.

Section 61 - Scrutiny Assessment

GST Officers can scrutinize a GST return and
related particulars furnished by the registered
person to verify the correctness of the return.
This is called a scrutiny assessment. In case there
is any discrepancies noticed by the officer, he/
she would inform the same to the registered
person and seek his explanation on the same.
On the basis of the explanation received from
the registered person, the officer can take
following action:

If the explanation provided is satisfactory,
the officer will inform about the same to the
registered person and no further action will be
taken in this regard.

If the explanation provided is not satisfactory
or the registered person has failed to take
corrective measures after accepting the
discrepancies, the proper officer will initiate
appropriate action like conducting audit of
registered person, conducting special audit,
inspect and search the place of business of
registered person, or initiate demand and
recovery provisions.

The proper officer may scrutinize the same
along with related particulars furnished by
registered person, to verify the correctness of
return. In case of any discrepancy is noticed, he
shall issue a notice in b informing him of
discrepancy and seeking explanation thereto
within 30 days of service of notice. Wherever
possible proper officer will quantify the amount
of tax, interest and other dues in relation to
discrepancy.

If proper officer agrees with explanation



furnished by registered person in form ASMT-
11, no further action will be taken. If registered
person agrees with discrepancy, he will deposit
the amount specified in notice and take the
corrective action as specified in notice. And if
registered person does not furnish explanation
or satisfactory explanation is not furnished or
does not take corrective measures in return for
the month in which discrepancy is
communicated, the proper officer may take
appropriate action in accordance with section-
65, 66 and 67

Section 62 - Failure to File GST Return - Best
Judgement Assessment

When a registered person fails to furnish the
required returns, even after service of notice
under Section 46 an assessment would be
conducted by the GST Officer. In such cases, the
GST officer would proceed to assess the tax
liability of the taxpayer to the best of his
judgement taking into account all the relevant
material which is available or which he has
gathered and issue an assessment order within
a period of five years from the date for furnishing
of the annual return for the financial year to
which the tax not paid relates. On receipt of the
said assessment order, if the registered person
furnishes a valid returnwithin a period of 30
days from the date of issuance of assessment
order, then in such case, the assessment order
would deemed to have withdrawn. However,
the registered person will be liable to pay
interest under Section 50 (1) and/ or liable to pay
late fee under Section 47. The proper officer may
proceed to determine the tax liability of such
person to the best of his judgment considering
all the relevant material he has gathered and
pass the assessment order in form ASMT-13
within 5 years from the due date of furnishing
annual return for the financial year for which
tax not paid relates.

If registered person furnish the valid return
within 30 days of service of assessment order,
then the said assessment order deemed to be
withdrawn (But liability to pay interest and late
fees still be applicable).

Section 63 - Assessment of Unregistered
Person - Best Judgement

When a taxable person fails to obtain GST
registration even though liable to do so or whose
registration has been cancelled under section
29 (2) but who was liable to pay tax, the GST
officer can proceed to assess the tax liability of
such taxable person to the best of his judgment
for the relevant tax periods and issue an
assessment order within a period of five years
from the date specified under section 44 for
furnishing of the annual return for the financial
year to which the tax not paid relates. The proper
officer may proceed to assess the tax liability of
such person to the best of his judgment
considering all the relevant material he has
gathered within a period of 5 years from the due
date of furnishing annual return for the financial
year for which tax not paid relates.

For passing the assessment order under this
section, the proper officer will issue a notice in
form ASMT-14, containing the grounds on
which assessment is proposed to be made and
after considering the reply proper officer will
issue order in form ASMT-15.

Section 64 - Summary Assessment

A GST Officer can on any evidence showing
a tax liability of a person coming to his notice,
proceed to assess the tax liability of such person
to protect the interest of revenue and issue an
assessment order, if he has sufficient grounds
to believe that any delay in doing so may
adversely affect the interest of revenue. In order
to undertake assessment under section 64, the
proper officer is required to obtain previous
permission of additional commissioner or joint
commissioner. Such an assessment is called
summary assessment. The summary assessment
order shall be issued in form GST ASMT-16.The
taxable person may file an application in form
ASMT-17, within 30 days from receipt of order
or commissioner may on his motion withdraw
such order if he considers that such order is
erroneous and follow the procedure laid down
in section 73 to 74.m
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Important Decisions Reported In the Kerala Tax Reporter.

Penalty

Luxury Tax - Penalty - Inspection -
Books of Accounts verified - collecting
room rent at a rate lower than specified
in tariff Card - Resulting loss of revenue
- imposition of penalty - not justified -
statute does not compel to collect tariff
at a fixed rate -Tariff card not a legally
enforceable document - Tariff depend on
a myriad factors including computation
- Section 17A(b) does not warrant
imposition of penalty, as there is no
correlation between statutory mandate
and method adopted by assesse -
Obligation to pay Luxury tax - is on actual
tariff collected, which has already been
paid - Penalty, therefore, not justified -
Section 17A (b), Kerala tax on Luxury
Act, 1976.

Suresh Babu (Late) & Ore. Vs. The
Intelligence Officer and Anrs (Ker)
(2018) 26 KTR 346

Transit Pass

Transit Pass - Transit of goods - Via
Kerala to Mahe - Surrender of transit
pass - Owner of Vehicle (Petitioner)
obtained transit pass, but not surrender
at exit check post - Presumption that
goods delivered in Kerala - Joint and
several liability on person in charge of
vehicle u/s 48(3) - is proper - Notice
served on transporter and he entered
appearance - Natural justice, therefore,
satisfied - Production of “Form C” of
filing of return by consignee - would not
rebut presumption U/s.48(2) - Proof that
goods transported to Mahe - is the
surrender of “transit pass” - Failure of
which leads to presumption that goods
delivered in Kerala - Revision, therefore,
answered in favour of revenue - Section
48, Kerala Value Added Tax Act, 2003.

Rajeswari. M. Vs. State of Kerala (Ker)
(2018) 26 KTR 344
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Classification

Classification - Misbranding of goods -
Goods under transport - “Ground Betel
Nuts (Arecanuts)” - First petitioner
classifying product under “HSN 0802”
taxable @5% - Interception - Goods
detained alleging that products fits into
“ HSN 2106” taxable @ 18% - Writ
petition - Held that classification or
Alleged misbranding is not tax evasion -
Cannot be considered in a writ petition -
Province of writ - is very restricted -
Issue, therefore, has to be adjudicated in
an assessment proceeding by assessing
authority - Sections 31,95,122 Kerala State
GST Act, 2017 and Art. 226 constitution
of India.

N.V.K. Mohammed Sulthan Rawther
And Sons & Anr. Vs. Union of India &
Ors (Ker) (2019) 27 KTR 1

Detention

Detention - Goods under transport -
Misbranding - Leading to payment to
lesser tax - Detention invoking Section
129 - not proper - where tax payer
furnishes all particulars and pays tax he
believes to be correct - Conduct of tax
payer cannot be faulted as “ Malafide” -
is, therefore, not tax evasion - detention
not to be resorted, when dispute is
bonafide and that it relates to rate of tax
- detention arbitrary and is unsustainable
- Goods to be released forthwith -
Classification or HSN Code - has to be
decided only in appropriate proceedings
- Section 68,129 Kerala tax GST Act, 2017;
Rule 46, Kerala State Goods and Service
Tax Rules, 2017.

N.V.K. Mohammed Sulthan Rawther
And Sons & Anr. Vs. Union of India &
Ors (Ker) (2019) 27 KTR 1

Gathered by TPr. Subramahnian. P
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